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INTRODUCTION 
Some months ago the Boston Post said editorially 


‘*The opinions of business men on court procedure and 
reforms in the law are not wanted. They are deemed mere 
ignoramuses, unfit to offer any advice. No one but a lawyer 
was ever appointed on a commission dealing with law and 
courts. None but lawyers are allowed positions on the judi- 
ciary committee, which passes on all bills relating to the law. 
The legal profession is the only one allowed to regulate its 
own acts. Business men fume and rage over the bankruptcy 
law administration, but they can get no satisfaction. Any- 
thing they have to say must be said through lawyers. 

‘*Yet there is no mystery about the law. Presumably 
founded on common sense, there is no reason why a man 
gifted with that commodity should not have some valuable 
ideas even if he is not a lawyer. But the law is hedged about 
with traditions which seem to bar anyone who is not of the 
elect from having any voice. All other branches of the 


State’s activity are subject to the supervision of representa- 
tives of the community. But questions relating to the law 
must be left to lawyers.’’ 


There is some truth in this comment but it is not all true. The 
intelligent interest of level headed business men is not only needed, 
but is desired, by lawyers who are trying to think effectively about 
courts and procedure. 

“In July and August, 1926, the Chicago Tribune published a 
series of articles by Professor Sunderland containing an illuminat- 
ing account of the century of English struggle to adjust judicial 
organization and procedure to modern conditions. In an editorial 
in the issue of August 23rd after the last article in the series had 
appeared, the Tribune suggested that ‘‘the legal profession in this 
country seems to suffer from traditionalism’’ and expressed the hope 
that Professor Sunderland’s story ‘‘reached some men in the legal 
profession and even some laymen’’. In order to foster this hope 
and show some appreciation of the public service of the Chicago 
Tribune in publishing these papers, we take pleasure in reprinting 
them all in full and we think our readers will find in them, as we 
have, a good deal that we did not know before. 


(1) 
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As to ‘‘traditionalism’’ in the profession, it is well to remem- 
ber that many of the troubles in this country have resulted from 
the violent break with tradition on the wave of theoretical democ- 
racy, in the middle of the 19th century which swept most American 
Courts into polities, by shortening terms and making them elective, 
and the codifying fever which saddled many states with codes. 
Fortunately, we escaped these things in Massachusetts and held 
fast to the sounder traditions of the common law and the great 
principle of an independent bench, the recognition of which, by 
the Act of Settlement of 1701 in England and the 29th article of 
the Massachusetts Bill of Rights, forms one of the great landmarks 
in the history of civil liberty. 

But, while we are sound on some principles in Massachusetts 
and have taken many past steps in advance (such as a simplifica- 
tion of criminal pleading in 1899 following the report of the com- 
mission consisting of Judge Sheldon, Professor Beale and Mr. Hurd, 
Senate Doc. 234 of 1899), we have not wholly eseaped ‘‘traditional- 
ism’’; especially as to details of organization, practice and pro- 
cedure. The English story deserves attention, not because it is 
English, but because they learned how to ‘‘make the thing go’’ 
so that their courts since 1875 ‘‘have developed from dilatory to 
prompt and effective tribunals. For this reason their methods 
are being studied to-day all over the United States’’ (See First 
Report of Judicial Council, Massacnuserrs LAw QuaARTERLY for 
Nov., 1925, 14). 


F. W. G. 
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HUNDRED YEARS’ WAR FOR LEGAL REFORM IN 
ENGLAND. 
(Reprinted from the Chicago Sunday Tribune.) 
FIRST ARTICLE, JUNE 11, 1926. 


The Tribune herewith presents the first installment of an 
article by Prof. Edson R. Sunderland of the law school of the Uni- 
versity of Michigan on the history of legal procedure and the 
character of the efficient system by which England now administers 
justice through the courts. It will be seen that the subject is one 
in which laymen should be as keenly interested as lawyers. The 
article has been prepared under the auspices of the American Bar 
Association, which contends that, unless the public is willing to do 
its share in co-operation with the legal profession, this generation 
in America is not likely to enjoy the benefits of a system of legal 
procedure comparable in efficiency to that now in effect in England. 


By Epson R. SUNDERLAND. 

The progress of civilization has always realized itself in the 
development of specialized social functions, and this process has 
produced a highly complex organization of interrelated social 
groups. Each of these groups has definite interests of its own, 
which always appear more or less antagonistic to the interests of 
other groups, so that the history of society has consisted of a per- 
petual struggle of group against group for power and privilege. 

‘No other group oeceupies a position in the social structure of 
such potential power as the legal profession, for it controls the 
operation of the laws to which all groups are subject. The physi- 
cian deals with a single social group, the physically unwell; the 
clergyman deals with the communicants of the church; the banker 
deals with those who employ eredit ; the teacher with those who wish 
to acquire wisdom. But the lawyer holds in his hand the world 
destinies of all. 

Most HiGHLy UNIFIED. 

The influence of the legal profession is increased by the 
further fact that it is the most highly unified of all the social 
groups. This results from the cireumstance that it employs a 
standardized technique which every member is compelled to use. 
(3) 
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In the middle ages the same thing could have been said of the 
clergy. Ecclesiastical practice tolerated no departure from ap- 
proved rituals and sacraments, and the uniformity of ceremony 
contributed much to the solidarity of the church as a social insti- 
tution. 

With the disintegration of Catholie supremacy this uniform- 
ity disappeared, for rival ecclesiastical groups, differing as widely 
in their ceremonial forms as in their theological doctrines, multi- 
plied and prospered. But in the field of the law no such develop- 
ment has been permitted to occur. The state has insisted upon 
keeping control of the mechanism for administering justice, mak- 
ing it a public monopoly, and it has pursued the policy of rigidly 
prescribing rules to govern the practice of the courts. 


ALL LEARN SAME RULEs. 

All the lawyers in the state are therefore foreed to become 
familiar with the same rules of procedure, to follow the same se- 
quence of steps, to use the same technical language, and to think 
in the same logical formule. Such uniformity in training, con- 
duct, and ideas could not fail to produce a class with a highly 
developed group consciousness. 

The monopolistic nature of a technique prescribed by law has, 
moreover, the tendency to produce resistance to change. Those who 
employ it compete with one another only within the limits of the 
established rules. No one is allowed to outbid his competitor by 
offering a new remedy or by using a superior procedure. The ques- 
tion of new rules, therefore, never becomes a professional problem 
in the strict sense of the term, for it is normally outside the seope of 
professional activity. Individual success in practice suffers no 
apparent loss from the use of a defective system, because the handi- 
cap operates equally upon all competitors. 


SELF-INTEREST Is LACKING. 

Accordingly, immediate self-interest offers no convincing rea- 
son for leaving the familiar paths and undertaking a struggle with 
new problems. Furthermore, the lack of experience with any other 
technique makes it difficult for the bar to see defects in the current 
system or to appreciate their seriousness if pointed out. Not until 
inefficiency reaches a point where it threatens to drive away busi- 
ness does the unreasoning group instinct scent danger and pre- 
pare to assume the burden of inevitable reforms, 
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The problem of group adjustment is therefore in this instance 
a peculiarly complex one. Compare it with the simple problem of 
the medical profession! Legislation does not in the slightest degree 
prescribe the methods to be employed by physicians or surgeons. 
Established practice crumbles instantly before a new discovery. 
Regularity counts for nothing in the face of actual results, and pro- 
fessional ingenuity knows no limits except the limits of the human 
mind. 


Has Constant INCENTIVE. 

Every member of the group has a direct, constant and powerful 
incentive to strive after new processes and to employ them at once 
in the service of society. The community of interest between the 
medical group and the public is so obvious that aside from a few 
prohibitions against malpractice and incompetence the adjustment 
is almost frictionless. 

Can a parallel adjustment between the bar and the public be 
brought about? Is there in the mutual relations of these social 
groups a sound basis for the evolution of remedial rights? If so, 
where is the motive force? Will the public take the lead and either 
devise a technique of its own to be forced upon the bar, or compel 
the bar, in order to escape that calamity, to co-operate with it in the 
development of a more adequate system of practice? Or will the 
bar take the lead, and with a social vision which recognizes the ulti- 
mate identity of interest between the contending groups, admit the 
justice of popular complaints, emancipate itself from the petty 
tyranny of stereotyped ideas, and cheerfully assume whatever tem- 
porary burdens may result from a reconstruction of procedural 
processes ? 


Pusuiic Forces ENGLISH REFORM. 

England has just completed a century of struggle for pro- 
cedural reform, and it is to the energy and determination of the 
public, and not to the leadership of the bar, that the credit for the 
present English practice is due. 

Nothing in the legal development of modern society is more 
dramatic than the long war of liberation waged in England against 
the tyranny of inherited legal traditions. The nineteenth century 
opened upon a legal system which had inspired the most extrava- 
gant eulogies from the bench and bar. The sonorous and resounding 
phrases of Blackstone still echoed throughout the realm, extolling 
‘its solid foundations,’’ ‘‘its extensive plan,’’ ‘‘the harmonious con- 











currence of its several parts,’’ and ‘‘the elegant proportion of the 
whole.’’ (4 Blackstone Comm. 443.) Legal writers still found it 
difficult to speak with moderation of a system ‘‘so wisely contrived, 
so strongly raised, and so highly finished.’’ Against the chorus of 
professional praise had been raised the almost solitary voice of 
Bentham, but it was a voice erying in the wilderness. 


GRADUALLY AWAKENED TO CRISIS. 

Only gradually did the British people awaken to the real 
character of the crisis which was approaching. When the Edin- 
burgh Review was launched in 1802, judicial procedure was a mat- 
ter of no critical interest whatever to the general public. (1 Edin- 
burgh Rev. 461, January, 1807.) By 1824 the same Review was able 
to observe that ‘‘Legal matters are at this time among the most 
fashionable topics of conversation. All the newspapers abound with 
reports of trials, and all their readers freely talk over both the 
merits and the points, the form and the substance, the preparatory 
process and the ultimate decision.’’ (39 Ibid, 171, March, 1824.) 

Six years later we find it asserting that ‘‘The all-important 
subject of judicial reform has, of late years, happily occupied 
almost the undivided attention of thinking men, in every part of the 
eountry.’’ (‘‘Law reform—District ecourts,’’ 51 Ibid, 478.) 

It was doubtless with grave misgivings for the future that Lord 
Eldon laid down the chancellorship in 1827, for it was obvious that 
the comfortable optimism of the legal profession had rough weather 
ahead. The technical refinements which obstructed justice, the 
multiplication of useless interlocutory proceedings, the delays which 
were running from years into decades, and the centralized monopoly 
of the privileged London bar, were being viewed by the public with 
serious concern as a menace to the stability of society. 


IssuE BEecoMES CLEAR. 

The issue, at first only vaguely felt, was becoming clear and 
urgent. The law must be reformed because an efficient court of 
justice was the ultimate and only guaranty of civil liberty. Upon 
the effective administration of the law rested the security of the 
state. 

‘‘Tt has been well observed,’’ said a writer of that day, ‘‘that 
all the costly apparatus of government—the crown—the navy—the 
army—taxes—parliaments—powers and privileges, are really of 
little other use than to maintain the twelve judges in due authority 
at Westminster.’’ (45 Edinburgh Rev. 459, Mar., 1827.) 
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The striking characteristic of the British revolt against the 
apotheosis of legal formalism was its popular origin and support. 
The Edinburgh Review, which seems to have led the way, continued 
for seventy years to argue the cause of law reform in issue after 
issue, with a tenacity of purpose, and unfaltering optimism, and a 
masterly ability which commands our unstinted admiration. 


ATTACKS IN First NUMBER. 

The Westminster Review began publication in 1824, and 
although it, also, was a general magazine for the lay public, in its 
first number it launched an attack on the Court of Chancery as a 
notorious scandal and took up a critical study of the rather undra- 
matic subject of special juries. In its first ten years it published 
twenty-eight articles on various technical subjects in the field of 
procedural law, attacking and explaining with astonishing boldness 
and skill the anomalies in the jurisdiction of courts, the absurdities 
in the rules of evidence, the atrocious technicalities of pleading, the 
improper use of juries, specific, preventable causes of delay, the 
scandal of judicial patronage, the extortionate expense of litigation, 
and the shocking want of education at the bar. For half a century 
this remarkable journal was an unwavering champion of the public 
in its struggle for judicial reform. 

In the same way the London Spectator and the Saturday Re- 
view took a strong position in support of the movement for reform 
in judicial procedure, and even such a magazine as the Illustrated 
London News found itself drawn into the fight. 


. TIMES INSTITUTES SERVICE. 

Still more significant was the course of the London Times. In 
1825 it was a small newspaper running only twelve columns of read- 
ing matter, but even at that early stage of the war against judicial 
abuses it considered the subject so important, and presumably so 
interesting to its readers, that it devoted one-third of its entire space 
every day to reporting the doings of the courts. 

By 1850 the Times was giving its readers a little over thirty 
columns of news, and, of this, from six to eleven columns were filled 
with daily reports of the law courts. These reports were not sen- 
sational, but gave a simple and readable account of what was ac- 
tually going on in the various courts of the kingdom, familiarizing 
the reader with the personality and professional activity of the 
judges and lawyers, with the nature of the procedure, the delays, 











the costs, the technicalities and the net accomplishments of the 
system. 

For a hundred years the Times has maintained this extraordi- 
nary service, so that the English layman has probably been better 
acquainted with the work of the courts than the layman of any 
other country in the world. 

Nor did the Times rest content with news reports of the admin- 
istration of the law. Its editorial columns thundered against the 
abuses of the system and the beneficiaries of those abuses. Year 
after year it kept public attention fixed upon the vital function of 
the courts in a free country, and in the name of the people warned 
the profession and the government that resistance might postpone 
but could not defeat the demand of the people for an adequate sys- 
tem of justice. 

By 1850 the Times was devoting more editorial consideration 
to judicial reform than to any other subject of public concern. In 
the single month of December in that year, for example, it had 
seven leading editorials on the administration of justice, averaging 
nearly a column and a half each, and other months duplicated that 
record. In the course of the long struggle it published literally 
hundreds of columns of editorial criticism of legal procedure, in ad- 
dition to hundreds of columns of reports of parliamentary debates 
upon the innumerable bills by which the public attempted to secure, 
and the legal profession to prevent, a thorough reconstruction of 
remedial law. 

STRUGGLE OF TWo GENERATIONS. 

One is amazed by the violence of the attack which the public 
directed and maintained for at least two generations through the 
press. It was not only a war against legal abuses, but a class strug- 
gle against a profession which was believed to be responsible for 
them. 

‘** Although,’’ said an early reviewer, ‘‘the delay, vexation, and 
expense of English judicature’’ are very largely avoidable, yet ‘‘so 
suecessful have been the artifices of lawyers that Englishmen have 
hitherto almost universally believed . . . the assertion of Sir Wil- 
liam Blackstone that these inconveniences are the price we neces- 
sarily pay for the benefits of legal protection.’’ (4 Westminster 
Rev. 60-88.) 

The technicalities of pleading were laid to the selfishness of the 
profession. ‘‘Not a formality is there,’’ says a reviewer in 1826, 
‘‘which serves not as a pretext for charges; and scarcely a moment 
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of delay which is not contrived to minister either to the ease or the 
profit of lawyers, if not to both. ... Every inconsistency, every 
groundless distinction, leads to uncertainty, and every uncertainty 
to law suits, accompanied with harvests of fees for lawyers; in 
short, there is, perhaps, not a single imperfection in the law by the 
existence of which lawyers are not in some way or other benefited.”’ 
(6 Westminster Rev. 40.) 


Earty Action Is DEMANDED. 


Shall England, asks the Edinburgh Review, sit still and watch 
other nations surpass her in their legal systems? ‘‘It cannot be so 
forever. Old men may indeed stand in the midst and for a season 
stay the plague of improvement. But their night is far spent. The 


day is coming when there must be a vigorous and unsparing .. . 
revision . . . of the whole administration of justice in this coun- 


try.”’ (45 Edinburgh Rev. 481, March, 1827.) 

The timid proposals of Lord Brougham, it was charged, were 
caleulated to make the evils only worse, his chief remedy being an 
inerease in the number of judges; the whole legal system was 
alleged to be a plan ideally devised for robbing the public for the 
benefit of the lawyers; and no reform, it was boldly asserted, would 
be worth while which left the profession in possession of its power 
over suitors. (11 Westminster Rev. 447, Oct., 1829.) 

Of the character of the bar in 1833 a reviewer says: ‘‘ Imagina- 
tion, vigor of intellect, eloquence, large views of jurisprudence, or 
bare knowledge of civil law and the laws of other countries—even 
the customs of their own country and the laws of Scotland and 
Treland—are a dead letter to the greater number of English law- 
yers. They are mere technical hacks. ... The truth is that the 
bar, by dint of its monopoly, is a century behind all others that eall 
themselves liberal professions.’’ (19 Westminster Rev. 66.) 

The common law bar was declared by the Law Amendment So- 
ciety to ‘‘produce with difficulty a crop of fifteen judges of ade- 
quate or nearly adequate capacity, and the demand for a sixteenth 
would be beyond the productive energies of the soil.’’ (Solicitors’ 
Jour. 72.) 

The Encyclopedia Britannica, in its article on jurisprudence, 
said of the principles and practice of pleading: ‘‘This mischevious 
mess, which exists in defiance and mockery of reason, English law- 
yers inform us, is a strict, and pure, and beautiful exemplification 
of the rules of logic. This is a common language of theirs. It is 
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a language which clearly demonstrates the state of their minds. All 
that they see in the system of pleading is the mode of performing 
it. What they know of logic is little more than the name.’’ (James 
Mill, Eneye. Brit. Suppl., 1828.) 

We have been inclined to discount the novelists of the time, 
such as Samuel Warren, who satirized the iniquities and techni- 
ealities of an ejectment suit in his ‘‘Ten Thousand a Year,’’ ‘and 
Charles Dickens, who exposed the Court of Chancery in ‘‘ Bleak 
House,’’ as representatives of current popular opinion, assuming 
that they exaggerated the situation under a natural instinct for 
dramatie effect. But it is evident that the serious reviewers of that 
period held opinions quite in harmony with those of the writers of 
fiction. 

DickENS DREW TRUTHFUL PICTURE. 

Jarndyce v! Jarndyce was guaranteed by Dickens, who was 
himself a lawyer and a member of the Middle Temple, to be a 
truthful picture of an actual case, which could be more than 
matched by others equally authentic, and the chancery judge who 
assured him, as one of a company of some hundred and fifty men 
and women, that the Court of Chancery, though a shining subject 
of much popular prejudice, was almost immaculate [preface of 
Bleak House], fitted very well into the picture which the public had 
drawn of the judicial establishment. 

So determined were the people to have courts equipped to 
administer justice, and so aroused had they become over the ob- 
structive tactics of the legal profession, that even the London Times 
did not hesitate to say: ‘‘If the minds of legal men are to be for- 
ever perversely directed to the past, if they will not divest them- 
selves of old prejudices, and accept new views and ideas suited 
to the exigencies of the present times, the public must be content 
with the attempts made by laymen to improve a system which can- 
not longer be permitted to remain in its old and mischievous con- 
dition. The law and its administration constitute the erying evil 
of the day. .. . The patience of society is at length exhausted and 
desperate remedies will be attempted in the hope of getting rid of 
the burden, if well considered and rational plans are not proposed 
by those who have made the science of law and that of legislation 
the subject of their special study.’’ (London Times, Dee. 24, 1850.) 
‘‘Let the . . . bar look to it in time.’’ (Same, July 29, 1851.) 





~~ —-6 —-~— a 


~ 








11 


SECOND ARTICLE, JULY 18, 1926. 


ENGLISH LAWYERS FOUGHT AGAINST CHANGES IN 
SYSTEM. 


In today’s installment Prof. Edson R. Sunderland shows how 
the legal journals at first opposed all reform in the law, but finally 
became convinced that the legal profession would be crushed if tt 
did not surrender to the demands of the public. 


From the side of the legal profession the struggle may be fol- 
lowed through the pages of the law journals. The Law Magazine 
was founded in 1828, as a defensive measure for rallying the bar 
against the impending storm. The leading article in its first num- 
ber was a brazen and undiscriminating panegyrie of common law 
pleading, in which the criticisms of James Mills and the Westmin- 
ster reviewers were referred to as ‘‘such ribaldry’’ that there was 
‘‘no manner of reply which well-bred persons can employ.’’ (1 
Law Mag. 2.) The Legal Observer, established in 1830, and the 
Jurist, in 1837, joined forces with the Law Magazine in defense of 
the traditional privileges of the bar. None of them at first realized 
the extent of the popular revolt nor the intensity of public feeling, 
and were inclined to treat the matter rather cavalierly. Annoyance 
over the impudence of lay criticism gradually changed to resent- 
ment as the attacks on the profession increased in frequency and 
bitterness, and this in turn gave place to serious apprehension and 
alarm. Even the lord chancellor seemed to have deserted the pro- 
fession and gone over to the enemy. (7 Leg. Obs., 321.) 


THE War AGarnst LAWYERS. 

In 1843 the Law Times was organized as a new ally of the hard 
pressed forces of the bar. Its first editorial revealed the situation 
and defined the issue. It was entitled ‘‘The War Against the Law- 
yers,’’ and was a rallying ery to the profession to awake to the 
dangers which pressed on every hand. The emoluments of the bar 
were seriously threatened, and energetic means of resistance must 
be promptly devised. (1 Law Times, 15.) Other appeals followed, 
in which the two branches of the profession were besought to for- 
get their fancied differences, for, says the Law Times, ‘‘Surely 
lawyers have enough to do to repel the attacks of the common 
enemy, without turning their fratricidal hands against each other.’’ 
(Same, 65.) 
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The defensive campaign was not an impressive exhibition of 
good strategy. But the position occupied by the profession was 
intrinsically very weak—much weaker, indeed, than most of its 
members were possibly able to understand. Many of the argu- 
ments advanced to meet the broad grounds of public complaint were 
striking instances of the unintelligent rationalizing by which in- 
stinetive or inherited prejudices are given a formal justification: 


DEFENDS DILATORY PROCEDURE. 

Perhaps the greatest scandal in the whole judicial system was 
the dilatory procedure of the Court of Chancery, yet the Legal 
Observer disposed of it with a wave of its wand. ‘‘For the last 
250 years,’’ it said, ‘‘the complaints against the present system have 
been continual and unvaried,’’ yet ‘‘the Court of Chancery and its 
machinery . . . has remained nearly the same in every particular. 
It is obvious, therefore, that . . . the supposed evils . . . cannot, 
after all, have been very enormous, or they would not have been 
thus endured.’’ (3 Leg. Obs., 401.) The delays in the queen’s 
bench were shown to be a blessing in disguise. ‘‘ What an ineal- 
culable benefit it is,’’ says the Jurist, ‘‘that in the length of time 
which must elapse before a cause can be decided in that court, pas- 
sions have time to cool, the angry feeling that prompts to litigation 
may subside, and if there are some obstinate spirits who are dis- 
posed to fight to the last, their ability to carry on the warfare is 
put an end to by the ruinous expense of the long protracted con- 
test.’’ (2 Jurist, 73.) 


More JupGes, UsuaL REMEpy. 

Such reasoning was worse than useless, and only demonstrated 
the bankrupt state of the profession as a social foree. Hardly less 
pathetic was the argument for more judges. This was the standard 
solution for every judicial emergency, and was one which lawyers 
could always suggest with sincerity and contemplate with equa- 
nimity, for it required no change whatever in familiar practices and 
offered the additional attraction of more judicial appointments. But 
the British public, with its strong business sense, refused to believe 
the true remedy for defective machinery was the employment of 
more engineers to keep it going. 

Reforms came gradually, by means of an incredible number of 
small bills and amendments, which not only familiarized the pro- 
fession with new ideas during the slow course of the debates, but 
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introduced actual changes at so moderate a rate that the bar be- 
came reconciled to one reform before the next was forced upon it. 


County Courts Extension BiLu PASSEs. 

As demands for reform spread and their ultimate success be- 
came clear to the profession, self-interest urged participation in 
framing the rules for their operation. After all, the lawyers would 
have to use them, and no one would suffer so much as they from a 
erude and unworkable procedure. The line of resistance, there- 
fore, varied. A few reforms, which might be defeated, were to be 
fought to a finish; those which were inevitable were to be brought 
under professional direction and control. Co-operation thus became 
a more effective method of self-protection than opposition. In 1850 
the house of commons passed the second reading of the County 
courts extension bill with a staggering majority. It was an unex- 
pected blow to the bar. But the Jurist said: ‘‘ What is it that... 
the lawyers are afraid of? ... We will answer for them. They 
are afraid of a legal revolution, and, without power to avert it, they 
are letting the conduct of it slip from theirs into other hands. 

To sustain the actual [present] system .. . is impossible. To re- 
model it . . . may be possible, if the profession will stand forward 
to lead, not to obstruct, the reform.’’ (14 Jurist, pt. 117.) 


LAWYERS Forcep To TAKE LEAD. 

The advice that it was better to lead than to obstruct the popu- 
lar movement for reform represented the best opinion of a profes- 
sion which had known nothing but defeat for a generation. In fol- 
lowing it the lawyers were only submitting to the fundamental laws 
of social adjustment. As a result they presently found themselves 
enlisted with the reformers, presenting conservative views with 
which to temper the enthusiasm of the public, and supplying the 
technical skill necessary for the design of suitable remedial proc- 
esses. It therefore happened that when the final major campaign 
opened over the Judicature act, the belligerent parties discovered 
that the war was really over. The issues had been fought out, and a 
sound basis for a mutual understanding was already at hand. The 
Judicature acts and the rules prepared under their authority codi- 
fied the results achieved through the years of struggle for reform, 
and gave the administration of the law a new status and a new 
spirit. The people had taught the profession that its primary duty 
was publie service, and the profession had convinced the people 
that it could meet the public demands. 
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There were three elements in the English situation which deter- 
mined the course of the reform movement. They were the cen- 
tralized bar, the centralized courts, and the centralized press. 


CENTER ON INNs oF Court. 

The bar was not only concentrated in London but was further 
localized in the inns of court. It was a definite, tangible institution, 
heir of ancient tradition, and tenant of vast estates. Its members 
were not a mere aggregate of individuals, but an organized group, 
with a well defined social and political status. The administration 
of justice had for generations been committed to its care, and every 
one knew it. All the conditions therefore existed for focusing 
public attention upon the bar as the visible cause of the abuses in 
legal procedure. 

But the abuses themselves required the emphasis of centralized 
aggregation to make them appeal to the imagination of the lay pub- 
lic. Popular opinion does not search far and generalize easily. 
Widely scattered courts might exhibit many judicial shortcomings 
without attracting public attention, but if ali the defects were con- 
centrated in one court or one closely affiliated group of courts, so 
that they could be seen and felt in all their cumulative magnitude, 
the situation would present dramatic possibilities. So it was with 
the superior courts of law and chancery in London. They were 
collectively chargeable with all the judicial mismanagement of the 
kingdom, and the aggregate of instances, when marshaled against 
them, made a most formidable indictment. 


LONDON Press ENTERS FIGHT. 


There still remained the problem of publicity, and this was 
met by the centralized London press. The journalistic activity of 
England was concentrated in London, and with a few conspicuous 
exceptions, like the Edinburgh Review, English public opinion 
found its entire expression in the London newspapers and maga- 
zines. There was no other bar but the London bar to compete for 
the public attention, there were no other courts but the London 
courts to share the public interest, and there was no other press 
but the London press to discuss and eriticize and condemn the 
administration of justice. 

The striking feature of English reform was not the results 
accomplished, wonderful as they were, but the fact that legal pro- 
cedure was brought under public, not professional, regulation. A 
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definite and intelligent public opinion was developed as to the 
means and methods of judicial administration. Early in the strug- 
gle it became perfectly clear that delegation of the control of pro- 
cedural technique to the legal profession was a policy which was 
socially unsound. ‘‘Improvements in it [procedure],’’ says a 
writer in 1848, ‘‘never can by possibility be effected, till definite 
opinions as to its real defects and the true modes of cure, shall pre- 
vail among those not in the profession of the law. As a science it is 
nearly where it was in the dark ages. ... The mental aceumu- 
lations which are the skill of the judge and the lawyer in their art, 
are heaps of prejudices, things prejudged, and stumbling blocks, 
when they begin to investigate procedure as a science.... We 
want, therefore, men of business, men of the world, and men accus- 
tomed to broad scientific researches, associated with lawyers in this 
work.’’ (38 Westminster Rev., 107—120.) 


THE Times ASSAILS LEGAL PROFESSION. 


The Times repeatedly pointed out the same limitation as a fact 
to be constantly remembered by the public. Thus in 1851, it wrote: 
‘‘There would seem to be something in the profession of the law 
which blinds its votaries to the defects of any system which they 
are called upon to administer. ... The example of their fathers, 
the tone of the treatises from which their knowledge is derived, the 
authority of the judges, the very atmosphere in which they prac- 
tice—all are calculated to withdraw the minds of lawyers from any 
endeavor to reform the law.’’ (London Times, editorial, July 19, 
1851.) 

And the Edinburgh Review reminded its readers that the unan- 
imous disapproval of the judges of proposed measures for reform 
should not be taken too seriously, because of ‘‘the direct interest 
which each of them must have in preserving the law . . . in its 
present state,’’ an interest which inevitably blinded them to the 
needs of the public, for ‘‘there is no task so repulsive as that of 
unlearning in old age the lessons of our youth.’’ (99 Edinburgh 
Rev., 574.) 


Mistrust or LAWYERS GROWS. 

Such views, which were widely held and frequently expressed, 
particularly exasperated the profession, and called for the most sar- 
eastie and cynical replies. (1 Law Mag., 349.) But the course of 
events indicated that the public was serious in its belief that reform 
of the law could not be safely left to lawyers. The numerous 
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professional committees and commissions which were charged from 
time to time with the duty of investigating and reporting upon vari- 
ous aspects of administration of justice were soon appraised by 
public opinion as mere political pretenses. 

As early as 1842 the Legal Observer was noting with alarm 
the growing tendency to exclude lawyers from parliament, saying 
that there were at that time only one prominent chancery lawyer 
and only one leading common law lawyer in the house of commons. 
(23 Leg. Obs., 354.) 


THIRD ARTICLE, JULY 25, 1926. 
LAYMEN SUPERVISE ENGLISH LEGAL SYSTEM. 
In today’s chapter he shows how the lay public exercises a 


direct supervision and control of the procedure of the courts and 
compares the situation in the United States with that of England. 


In 1850 the crown appointed a commission to inquire into the 
process, practice, and system of pleading of the Court of Chancery, 
the personnel consisting of the attorney general, four eminent 
queen’s councillors learned in the law, and two barristers. This 
was unsatisfactory to parliament, and a parliamentary petition was 
presented to the queen asking that two or more persons not of 
the profession of the law be added to the commission, in accordance 
with which, on July 4, 1851, two men of business were appointed as 
additional commissioners. In subsequent commissions and com- 
mittees the precedent was followed, and the proportion of lay- 
men has increased in recent years. 

A joint select committee was appointed by parliament in 1909 
to consider the state of the business in the king’s bench division 
and report thereon. Five members were from the house of lords 
and five from the house of commons. Only one of the ten was a 
lawyer. This committee of laymen called before it as witnesses the 
lord chancellor, the lord chief justice, two other judges, and one 
master of the king’s bench division, the president of the law society, 
two barristers, and one layman. 


LAYMAN INVESTIGATOR IRKs BAR. 

Mr. Justice Grantham was quite exercised over being investi- 
gated by laymen. The judicature act, he said, had made provision 
for just such an inquiry as this by means of a council of judges 
to be called by the lord chancellor; or, the lord chief justice might 
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have called the common law judges together to discuss the situation. 
Instead of proceeding in one of these recognized and orderly ways, 
this publie investigation had been ordered. ‘‘On behalf of the com- 
mon law judges of England,’’ he declared, ‘‘I most respectfully 
but seriously protest against these proceedings. Such proceedings 
are unheard of in the history of England or of English law.”’ 

The last royal commission on legal procedure, appointed as late 
as 1913 to investigate the causes of delay in the king’s bench, was 
made up of one judge, one king’s counsel, one bachelor of laws, and 
eight laymen. Sir A. Markham, who secured the appointment, 
stated in the house of commons that the attorney general had been 
asked, in choosing the members, not to permit lawyers to constitute 
a majority of the commission. [1913 parl. debates, commons, 67.] 
Even this meager representation of the legal profession was ob- 
jected to by the opposition as discrediting its report. 


LAYMEN DoMINATED COMMISSION. 

Mr. Morton, in the debate in the house of commons said: ‘‘I 
am not complaining about the royal commission, except that I agree 
that there ought never to have been any lawyers put upon it... . 
You ought to take the lawyers as witnesses, but to make them the 
judges is ridiculous.’’ (Ibid, 102.) 

The laymen on the commission of 1913 completely dominated 
it. The chairman, Viscount St. Aldwyn, was a layman, and con- 
ducted most of the examinations of witnesses, among whom there 
were called thirteen judges, thirty-one lawyers, and fourteen lay- 
men. The attitude of the commission, while friendly to the legal 
witnesses, was detached and objective, and was free from the inevi- 
table limitations which legal preconceptions would have imposed on 
the scope and character of the investigation. The conclusions re- 
flected rather severely on the council of judges, which had met but 
three times in thirty-seven years to inquire into the working of the 
rules, and charged the responsibility for delays in the administra- 
tion of justice to the failure of the judges to use the power which 
parliament had conferred upon them by the judicature act of 1873. 


JUDGES UNABLE TO REFORM PRACTICE. 

Assuming, says the commission, that the judges found them- 
selves unable to accomplish anything in the way of improving the 
practice, ‘‘we cannot but regret that they have not asked parliament 
to relieve them from the duty imposed upon them by statute and to 
substitute some other method of considering from time to time 
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and securing any necessary reforms in the administration of jus- 
tice.’’ (Report, 41-42.) 

It seems fair to assume that the lessons of the long struggle 
with the bar have not been forgotten, and that the lay public will 
not relinquish the authority it has learned to exercise over the 
methods of judicial administration. It will be much easier to main- 
tain that authority than it was to win it, but machinery for its 
exercise will doubtless have to be improved. The solution of that 
problem is, however, a task for the future. 

At first view the experience of England in developing an effeec- 
tive judicial procedure is very depressing to Americans, for none of 
the conditions which determined its success are present in this 
country. 

U. S. Bar Nor CENTRALIZED. 

We do not have a centralized bar nor a centralized court at 
Washington, upon which the attention of the nation can be focused ; 
nor a press accustomed to deal with the administration of justice 
as a national problem of the first magnitude. Nor do we have even 
centralized state bars and state courts at our state capitals, oper- 
ating under the strong light of an active public interest. Our trial 
courts are all local courts, and we have no bar at all in the English 
sense of the term, but only a vast number of individual lawyers 
having no collective legal or political status. For us ‘‘bench’’ and 
‘‘bar’’ are abstract terms. When Chief Justice Taft says: ‘‘The 
administration of the criminal law is a disgrace to our civilization,’’ 
the charge evokes no general response from the American people, 
because the term is an abstraction, and means a different thing to 
each of his hearers. Responsibility is seattered and dissipated 
among the thousands of judges and lawyers throughout the land. 
How different was it when the English reformer could point his 
accusing finger straight at Westminster hall! 


THE PROBLEM IN AMERICA. 

If America cannot pursue the course taken by England, and 
avoid the exploitation of the public by the legal profession by 
means of direct public control of the methods of administering jus- 
tice, can it pursue the alternative course, and develop a bar suffi- 
ciently enlightened and sensitive to the publie needs to be a safe 
repository of the power of control? 

One of the most promising developments in the United States 
is our unique system for organizing the legal profession, which is 
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founded upon a principle radically different from that of the Brit- 
ish bar. The basis of legal organization in England is ownership of 
property and control of the right to practice before the courts. 
Strictly speaking the bar in this country is not organized at all, for 
it holds no estates, and it enjoys no privileges. There is not one 
legal act which the bar as such is authorized to do. It is, in truth, 
nothing but a name. 


Form Own ASSOCIATIONS. 

But community of interest stimulates association, and since 
lawyers in the United States have no hereditary estates to manage 
and enjoy, no traditional dinners to eat in their ancient halls, and 
no solemn and formal duties in calling neophytes to the bar, they 
have been foreed to establish some other basis for professional 
fellowship. That basis has been mutual association for the dis- 
cussion of the problems affecting the profession, and since all of 
its problems relate in some way to the administration of justice, the 
bar associations have become the recognized agencies for dealing 
with that subject. But they have not met the expectations of the 
publie. 

Co-operation has been cordial, but it has not been effective. 
There is too large a percentage of members who are unable to look 
at procedural problems with the detached view which the public 
interest demands. The leaders of the profession see the need for 
modernizing our methods. They suggest and encourage reforms. 
But the rank and file are still too heavily loaded with traditional 
ideas and too much blinded by preconceptions to give the support 
which is necessary for real progress. 


CRIPPLED BY TECHNICALITIES. 

In the ease of the legal profession the habitual use of a fixed 
procedure has made the majority of American lawyers utterly 
incapable of appreciating how absurd are the technicalities which 
cripple its usefulness. No group of business men would ever volun- 
tarily consent to use such awkward, slow, and ineffective methods 
in the conduct of their business. They would go bankrupt if they 
tried it. But the courts are established and supported by the state, 
and although litigants may become bankrupt in using them, the 
courts themselves are subjected to no economic test of their right to 
survive. 

If they remain under the control of a profession which con- 
tinues to value conventionality above efficiency as a standard for 
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public service, there is no hope for an orderly evolution of remedial 
processes. In such ease the courts will either be disrupted by the 
unskillful intervention of a sorely tried public, or their jurisdiction 
will be partitioned out among administrative commissions and arbi- 
tration tribunals. In their present form they have been weighed in 
the balance of popular judgment and found wanting. 


NEED BROADER EDUCATION. 

There is but one adequate solution of the difficulty, and that 
is a broadened and socialized legal education. The leaders of the 
profession in America have seen the imperative need for lawyers 
with deeper insight into the nature and the functions of modern 
society, and with a better equipment for wisely administering the 
rules which regulate the growing complexities of its organization. 

In 1921 the American Bar Association took a notable and im- 
pressive stand for elevating legal education. They proposed that 
every candidate for the bar should be given both an extensive and 
an intensive preparation for the duties which awaited him. His 
mind was to be opened and his judgment given poise and perspec- 
tive by at least two years of college work. It was doubtless hoped 
that eventually a full college course would become the normal 
standard. Upon this foundation they proposed to erect a super- 
structure of professional training which would develop lawyers with 
a technical equipment adequate for the exacting demands of society. 

Three years of intelligent study of the law, in a school pro- 
vided with a sufficient full time teaching staff and reasonably exten- 
sive library facilities, was declared to be absolutely essential to 
qualify the student to present himself before an examining board 
for admission to the bar. Generous and enlightened co-operation 
by the courts and other examining agencies was confidently ex- 
pected. 


Law ScHoois Raise STANDARDS. 

This definite ideal for the elevation of the bar is being steadily 
proclaimed and defended by those who earnestly hope for the sal- 
vation of the legal profession. Three years after the adoption of 
the resolution setting forth this policy, the American Bar Associa- 
tion was able to report that at least twenty-seven law schools, which 
had not previously met the Bar Association standards, had either 
fully complied with them or had announced their intention to com- 
ply in the immediate future. At least eleven state bar associations 
had indorsed the American Bar Association standards, and in some 
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states, such as Illinois, the Supreme Court had put into operation 
standards closely approximating them. (49 Am. Bar. Assn. Rep., 
395.) 

Through co-operation of this kind between the colleges and uni- 
versities, the law schools, the bar associations, and the courts and 
examining bodies, the United States seems to be seeking its solution 
of the great problem of the social adjustment of those who adminis- 
ter the law. The educational institutions are ready and willing 
to perform whatever service the profession is willing to approve 
and accept, and it is to them that we must look for the develop- 
ment of a broader spirit of social service among those who seek 
admission to the bar. England has solved the problem of profes- 
sional service by public regulation ; America is solving it by public 
education. To reorganize the bar by creating a new social outlook 
and a new estimate of administrative values is a task of no small 
magnitude. England went through almost a hundred years of 
struggle to accomplish her reforms. Who ean tell what a hundred 
years of liberalizing education will do for the administration of 
American law? 


FOURTH ARTICLE, AUGUST 1, 1926. 
ENGLISH COURTS GIVE SPEEDY JUSTICE. 
In today’s article he gives a description of the business-like 


manner in which an English court tries cases, and the simple rules 


which govern court practice. Under this system debts are quickly 
collected. 


The history of the development of legal procedure in England 
during the nineteenth century indicates in a general way what 
characteristics that procedure would almost necessarily possess. 
The dominating influence of the laity could hardly fail to create a 
wide gap between the traditional conceptions and current methods, 
and the changes introduced naturally appear quite revolutionary to 
the American lawyer. As one sits in an English courtroom, and 
watches the progress of a case, it does not seem like a professional 
performance. One hears no technical objections to the proceedings, 
and very little technical language. The skill of the participants is 
directed almost exclusively toward the result to be reached, and the 
details of the method by which the trial or the hearing is conducted 
are given very slight attention. 

Obviously there is a right way to do things, which is followed 
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almost unconsciously by the court and counsel. Things proceed 
with a frictionless rapidity and a vigorous directness which is fairly 
alarming to a conservative disciple of the traditional common law 
procedure. Before one realizes that the case is fully under way, 
counsel announce that they rest, the jury is instructed so clearly 
and so naturally that one is astonished at the simplicity of the 
issues. Decisions are reached by the jury with the most businesslike 
promptness. 
RuN ON A Business Basis. 

The court seems like a commercial organization in which the 
participants are devoting their undivided attention to the investi- 
gation, discussion, and decision of a problem which they are there 
to solve. There is no lost time and no lost motion. Every step 
counts. It is a court conducted by highly trained lawyers in the 
manner of highly trained business executives. One ean feel at every 
turn that the ideal before it is not regularity but efficiency. The 
public, not the profession, is obviously in ultimate control. 

The greatest weaknesses in the common law system of proced- 
ure were the technical rules of pleading, the lack of special methods 
for dealing with special classes of cases, the want of an adequate 
system of disclosures before trial, the stilted, unnatural, and inef- 
fective methods of dealing with witnesses and juries, and the tech- 
nical machinery for appellate review. It will perhaps be profitable 
to take up each of these features and glance at the way in which 
England has dealt with the problems involved. 


No TECHNICAL RULES ON PLEADING. 


There are practically no technical rules left in the subject of 
pleading. All persons may join as plaintiffs in whom any right to 
relief is alleged to exist, whether jointly, severally or in the alter- 
native, subject to the right of the court to order separate trials for 
one or more of them if deemed expedient [Order 16, Rule 1]. The 
same freedom of joinder is allowed in the case of defendants, sub- 
ject to the same right to order separate trials [Order 16, Rules 4, 5]. 

If an action is brought in the name of the wrong plaintiff, the 
right party may be substituted by leave of court [Order 16, Rule 
12]. No action can be defeated by reason of misjoinder or non- 
joinder of parties, but the court niay deal with those before it as 
shall be just and may drop parties or add them at any stage of the 
proceedings [Order 16, Rule 11]. 
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If a defendant claims contribution or indemnity over against 
any third person not a party to the action, he may have such third 
party brought in so as to obtain a judgment over against him with- 
out a separate action [Order 16, Rules 48-55]. In case of the 
death, marriage, or bankruptey of any party, or the happening of 
any other event causing a change or transmission in interest or 
liability, the proper party may be substituted or added and the 
action shall not abate [Order 17]. 


PLEADINGS ARE SIMPLIFIED. 

The pleadings themselves are designed merely to give sufficient 
notice, and no technical objections can be raised to any pleading on 
the ground of want of form [Order 19, Rule 26]. The court has 
prepared a large number of very short and simple forms to be used 
as models, and the lawyers are charged with costs if their pleadings 
are more prolix than.the official forms [Order 19, Rule 1]. There 
are no demurrers, but further and better pleadings may be ordered 
at any time [Order 19, Rule 7]. Practically all causes of action 
may be joined, subject to the right of the court to order separate 
trials [Order 18, Rule 1], and any matter may be set up as counter 
claims, even-though they involve the bringing in of additional par- 
ties, subject to the same right of separation for trial [Order 21, 
Rules 10-12]. Amendments may be allowed of any kind, at any 
time on order of the court. 

Pleading under these rules has certainly lost its terrors, and it 
is hard to see how the merits of a case could ever be jeopardized by 
errors of the pleader. Indeed, the subject has become so simple 
and is treated so sensibly that during the twenty-three years from 
1898 to 1920 Mews English Digest shows only eighty-five cases in 
the English reports dealing with the field of pleading and parties. 


SPECIAL CASES ARE SEGREGATED. 

The common law system of procedure had an astonishing want 
of flexibility in dealing with different classes of cases. It was based 
on the totally false assumption that all litigation should proceed 
along identical lines, irrespective of its particular nature, like a 
railroad system which should develop a single type of car to be 
used interchangeably for passengers, live stock, or freight, or a 
factory in which the same machinery would be employed to turn 
out automobiles, cotton cloth; and optical instruments. 

There are two classes of cases which should never go through 
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the ordinary machinery of litigation. One class consists of those 
cases in which there is no bona fide issue to try which should result 
immediately in a summary judgment; the other consists of those 
eases in which a declaration of rights rather than a judgment for 
relief is desired by the plaintiff. The English practice has success- 
fully segregated both these classes and kept them off the regular 
dockets. , 


Dests ARE QUICKLY COLLECTED. 


Summary judgment procedure, in essence, is nothing but a 
process for the prompt collection of debts. It was never employed 
by the common law courts, because they developed all their rules of 
procedure as mere by-products of controversial litigation, and such 
litigation is not adapted for collecting debts. Machinery for that 
purpose must provide a test to determine that the plaintiff has a 
debt and not a controverted claim, and a means for getting an 
immediate judgment without the expense and delay of a trial. 

The creditor issues a summons with a description of the debt 
indorsed upon it, files an affidavit of the truth of his claim and of 
his belief that there is no defense, and upon that showing, without 
pleadings and without the aid of counsel, he may bring the debtor 
before a high court master on four days’ notice to show cause 
why a summary judgment should not be forthwith rendered against 
him. 

The burden is thus placed upon the debtor to satisfy the mas- 
ter, by convincing proofs, that he ought to be given the right to 
litigate the claim. No formal gesture, such as an affidavit of merits 
so often provided for in our summary judgment acts, will suffice. 
The masters want solid assurances, and sham defenses are ruthlessly 
rejected. Under the skillful hands of the masters these cases are 
disposed of very rapidly, five or ten minutes being usually enough. 
Very large judgments, running into thousands, or even millions of 
dollars, are constantly being rendered in this summary way. 


SUMMARY JUDGMENTS RELIEVE DOCKETS. 


The immense value of the practice is indicated by its wide use. 
In the year 1923, for example, there were 6,773 summary judgments 
rendered by the masters of the King’s Bench division, as compared 
with 1,546 judgments entered by the judges after trial of issues. 
That means that by this device the trial dockets were relieved of 80 
per cent of the cases which would otherwise have come before the 
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courts for formal trial, and that claimants in all those eases got their 
judgments in as many days as it would have required months 
through ordinary litigation in the courts. 

Two American jurisdictions have adopted the English summary 
judgment practice. New Jersey did so in 1912, when it completely 
revised its procedure in accordance with the English rules. New 
York did so in 1921. Perhaps because it was only one item in a 
large program of procedural reform, the constitutionality of the 
summary judgment statute was not seriously assailed in New Jer- 
sey, but in New York, with true professional hostility to change 
in legal practice, the summary judgment act was promptly required 
to run the constitutional gauntlet on the ground that it invaded 
the right of trial by jury. Fortunately the attack failed. 


ENGLISH SysTEM GROWING IN NEw YORK. 

The practice is being employed with rapidly increasing fre- 
quency in New York. It went into effect Oct. 1, 1921. In Manhat- 
tan county, 11 motions for summary judgments were made during 
the remainder of that year; in 1922 there were 174 such motions; 
in 1923 there were 447, and in the year 1925 about 700 (49 Am. Bar 
Assn. Rep., 588). 

Every state in this country urgently needs a device like the 
English summary judgment rule, to avoid the fraudulent delays 
by which justice is denied to those who only ask for what is ad- 
mitted to be their due. In a land where time saving methods are 
as highly valued as in the United States, the lack of an adequate 
means for the prompt collection of debts through judicial process 
is an inexcusable: defect. 


DECLARATION OF LEGAL RIGHTS. 


~\ 


The other class of cases which the English segregate for special 
treatment, consists of application for declaration of legal rights, 
without demand for other relief. They usually present limited 
issues, often largely of law which can be disposed of in much less 
time than cases brought in the ordinary way. Most of these cases 
ask for the construction of deeds, wills, contracts or other written 
instruments, statutes or governmental orders. 

The practice enables parties to bring questions before the courts 
for determination at an early -period in the controversy, when few 
complications have risen, and when the adjudication of a simple 
issue of construction may save parties from doing acts and com- 
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mitting themselves to courses of conduct which may afterwards 
be very difficult to deal with. At this stage no damages have yet 
been suffered, no steps have been taken which will have to be 
retraced, and no rights of third parties have intervened. Taken in 
time, the controversy may be kept within very narrow limits, and 
the decision will almost amount to an amicable adjustment under 
the advice of the court. ; 
The service rendered by the courts under the declaratory judg- 
ment practice is quite analogous to that rendered by modern hos- 
pitals which diagnose and treat diseases in their incipient stages 
and thereby prevent the development of more dangerous conditions. 


PRACTICE SPEEDS Up Court Work. 

So useful and effective has this practice become in England 
that several judges of the high court are frequently engaged simul- 
taneously in making declarations of rights, and the size of the dock- 
ets which they dispose of is eloquent testimony of the speed with 
which the work ean be done. 

The theory of the declaratory judgment is strictly in aecord 
with our modern conceptions of the function of a civilized state. 
In early times the basis of jurisdiction was the constant assertion of 
physical power over the parties to the action, but as civilization ad- 
vances the mere existence of such power tends to make its exercise 
less and less essential. 

If our civilization is not a sham, and the state is understood to 
be equal to the task of enforcing the decrees of its courts, a mere 
declaration may serve every purpose of an order, and the order will 
become unnecessary. A declaration by the court that A is entitled 
to the immediate possession of a chattel in B’s possession, should be 
equally effective in A’s behalf as a judgment that A do have and 
recover of B the possession of the chattel. A judicial declaration 
that a certain city ordinance is invalid ought to serve equally as 
well as an injunction against its enforcement. Furthermore, the 
remedial possibilities in such declaratory judgments are much 
greater than in judgments for relief, and they open up an entirely 
new field for judicial usefulness. 
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FIFTH ARTICLE, AUGUST 8, 1926. 
ENGLISH COURTS DECLARE RIGHTS OF PARTIES. 


Today he tells of the remarkable service rendered by English 
courts in informing parties what their rights are in regard to wills, 
contracts, deeds, ordinances, or governmental orders. 


Every case may by means of an application for determination 
of rights, become, in appearance at least, a friendly suit. There is 
no doubt that the personal animosities developed by litigation are 
serious drawbacks to the usefulness of the courts. To sue is to 
fight, and fights make endless feuds. Parties hesitate to resort to 
the courts because they shrink from a state of war with their 
neighbors or business associates. But if the courts could operate 
as diplomatic instead of belligerent agencies, less hesitation would 
be felt over recourse to them, and less strain would be put upon 
the friendly relations of the parties. To ask the court merely to 
say whether you have certain contract rights against the defendant 
is a very different thing from demanding damages or an injunction 
against him. 

Try To Avoip ANIMOSITIEs. 

When you ask for a declaration of right only, you treat him 
as a gentleman. When you ask coercive relief you treat him as a 
wrongdoer. That is the whole difference between diplomacy and 
war; the former assumes that both parties wish to do right, the 
latter is based on an accusation of wrong. A request for a declara- 
tion of right plainly implies full confidence that the defendant will 
promptly and voluntarily do his duty as soon as the court points it 
out to him. It makes the lawsuit a co-operative proceeding, in 
which the court merely assists the parties to settle their own differ- 
ences by stating to them the rules of law which govern them. These 
considerations alone are enough to recommend the practice in any 
country where respect for the rights of others is considered a virtue. 
The foree behind the court is not at all weakened by it, for if it 
appears that the plaintiff’s confidence in the defendant’s readiness 
to do right is misplaced, the coercive decree of the court is always 
ready to be issued in support of its declaration. 


TRy ONLY TO CHECK A WRONG. 


But the declaratory judgment procedure is much more than a 
new method for accomplishing an old purpose. It has actually en- 








larged the boundaries of judicial action. According to the conven- 
tional view of common law jurisprudence, the courts take jurisdic- 
tion only in ease of an actual or threatened wrong. Until that 
occurs there is nothing upon which they ean act. This was very 
clearly pointed out by the Supreme Court of New Hampshire in 
Greely v. Nashua [62 N. H. 166], where it is said in regard to a 
bill filed to determine rights claimed under a will: ‘ 

‘‘The plaintiffs . . . request the court to inform them what 
their legal rights and those of the defendants are in the property 
devised. The court might with equal propriety be called upon by 
the parties interested to advise them regarding the title to land, 
the construction of a contract, or any other question of law. Such 
questions are not ordinarily adjudicated until it becomes necessary 
to decide them in proceeding instituted for the redress of wrongs.”’ 

And in Bevans v. Bevans [69 N. J. Eq. 1], a bill was filed 
to obtain the construction of a will with respect to the title to real 
estate. The chancellor of New Jersey said: 


“e 


... It is settled that the court will not express opinions 
in regard to construction for the mere information of parties, dis- 
connected from some equitable relief sought.’’ 


Courts ADVISE LITIGANTS ON RIGHTs. 

The English rule is designed to permit courts to do exactly 
what the New Jersey court said would never be done, namely, to 
express opinions for the mere information of parties. The com- 
mon law never looked upon the courts as agencies useful for ena- 
bling parties to keep out of trouble. That was the business of the 
lawyers. It never admitted that any one had a legal right to know 
what his rights were. The rule authorizing declaratory judgments 
in cases where no relief is possible, gives one the right to know his 
rights. Sinee ignorance of the law excuses no one, the law will 
furnish an oracle to declare it. Assuming that parties intend to 
do right, it will point out the way they should go. 

In the absence of an opportunity to obtain declaratory relief, 
a client can do no more than consult his lawyer. But the lawyer’s 
opinion is without the slightest binding force. Vast interests may 
be at stake, but all the client can do is to gamble on the sagacity of 
his counsel. In England such compulsory gambling has long been 
outgrown. The client consults his lawyer, the lawyer, in case of 
doubt, frames a case for the court, and the court, on a full hearing 
with all interested parties before it, makes a final and binding 
declaration on which the client ean act with perfect security. 
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MAKING PRroGREss IN U. S. 

Declaratory judgments have recently been attracting much 
interest in the United States. The first general statute authorizing 
them was passed in Michigan in 1919, but was held unconstitutional 
on the very extraordinary ground that declaring the rights of 
parties was not a judicial function Anway v. Grand Rapids Ry. Co. 
[211 Mich. 592]. But while this decision encouraged similar legis- 
lation, no other court has ever been persuaded to follow the reason- 
ing of the Supreme Court of Michigan. 

The last decision in which the validity of the practice was 
seriously argued and considered was Petition of Kariher [131 Atl. 
265], in which its constitutionality was thoroughly demonstrated 
by the Supreme Court of Pennsylvania. No less than eighteen 
states are now using it, and it is hoped that Congress may in due 
time pass the bill now being urged by the American Bar Associa- 
tion. In many states they are already losing their loyalty. 


DISCLOSURE AND DISCOVERY. 

Having eliminated from the trial docket the cases calling for 
summary and declaratory judgments, the next problem is to pro- 
vide the parties to the cases which must be regularly tried with 
all the information which is necessary to enable them to prepare for 
trial. Instead of conniving at the instinctive desire of counsel to 
keep his adversary as far as possible in the dark, lest by obtaining 
information he should become more formidable, the English rules 
provide for the most thorough disclosure and discovery. 

Discovery is one of the primary titles in the books on English 
procedure. From the minor doctrine in the chancery practice it 
has grown into a controlling principle embracing all litigation in 
the high eourt. Practically every case, commenced in the ordinary 
way, is sent at once to a master on a summons for directions, who 
makes an order mapping out the course which it is to follow. 


UNDISPUTED Facts ADMITTED. 


If there are facts whieh either party believes will not be 
actually disputed, although formally in issue, and which he wishes 
to avoid the expense of proving, he may have an order calling 
upon his adversary to admit them. Unreasonable refusal to make 
such admission will load the cost of proof, after it has been success- 
fully produced, upon the party who refused to admit. The prac- 
tice is admirable, for such admission not only saves expense to the 
parties, but saves the time of the courts in hearing proofs. 
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If there are matters regarding which either party wishes to 
obtain information from the other, he may have an order allowing 
him to put interrogatories which must be answered under oath. 

And most important of all, each party is entitled, almost as a 
matter of course, to an order requiring the other party to furnish 
a sworn list of all the documents—whether admissible in evidence 
or not—which he now has, or ever has had, in his possession, relat- 
ing to the matter involved in the suit. Compagnie Financiere du 
Pacifique v. Peruvian Guano Company, [1882] 11 Q. B. 55. 


Must FurNiIsH ALL DOCUMENTS. 

This list must embrace everything in writing or printing cap- 
able of being read. Rex v. Daye [1908] 2 K. B. 333. It must be 
set forth in two schedules. The first must contain all the doeu- 
ments that are in the possession or power of the deponent, and must 
be subdivided into those which he is willing to produce and those 
which he is not willing to produce; the second must contain all the 
documents no longer in the deponent’s possession, with a statement 
as to what became of them and in whose possession they now are. 
(11 Halsbury’s Laws of England, 59.) Upon the receipt of this 
list, the party usually gives notice in writing to produce such doeu- 
ments as he wishes to inspect (Same, 68), and within a few days, 
subject to the possibility of an argument regarding the documents 
not willingly produced, by this simple and effective means, each 
party is supplied with copies of all the documents which he is en- 
titled to inspect and which are known to be in existence, bearing 





upon the case. 

There is nothing in the English court system which proceeds 
under such speed and pressure as a hearing before a master on a 
summons for directions. The solicitors are not allowed the luxury 
of a seat, but stand at a sort of high desk before the master, and 
are hardly given time to gather up their papers before the next 
group of solicitors has crowded forward to take their place. Each 
of the masters has a docket of sixteen or eighteen cases per hour, 












and he usually finishes the list on time. 









Save Firry Per Cent 1n TIME. 

It is, of course, impossible to determine how much court time 
is saved by these preliminary admissions, answers to interrogatories, 
and disclosures of documents, but an observer who compares the 
time used in an English trial with that ordinarily consumed by a 
similar trial in the United States, and notes the points at which 
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speed is secured by reason of prior discovery, might perhaps esti- 
mate a 50 per cent saving. With the facts on each side mutually 
understood by both parties when the trial opens, leading questions 
no longer become objectionable on many features of the case, 
and the witness is brought at once to the point in controversy with 
no waste of time over formal preliminaries; the necessity for cross 
examination is greatly reduced, and it is frequently omitted alto- 
gether; the formal introduction of evidence is largely dispensed 
with, for complete typewritten sets of copies of the documents 
previously inspected are already in the hands of the judge and of 
counsel on each side when the trial begins, and they are usually 
introduced by consent; formal admissions of facts, and answers to 
interrogatories, eliminate entirely many features of the case which 
with us would call for extensive proof. 

With the element of surprise largely out of the case at the 
opening of the trial, there is no occasion for that elaborate maneuv- 
ering for advantage, that vigilant and tireless eagerness to insist 
upon every objection with which we are so familiar, and which not 
only prolongs and complicates the trial, but helps to make the out- 
come of an American lawsuit turn as much upon the skill of coun- 
sel as upon the merits of the case. 


Distrust DISCLOSURES BEFORE TRIAL. 


Our bar has always been inclined to fear and distrust disclos- 
ure before trial. They have thought it would tend to produce 
framed-up cases and perjured testimony. But it must not be 
forgotten that want of disclosure causes great delay, inconvenience, 
and expense in the preparation for trial, seriously prolongs the trial 
itself to the prejudice of the parties, the witnesses, the jurors, and 
the court, and results in a defective and inadequate presentation of 
the real merits of the case, thereby diminishing public confidence in 
the ability of the courts to find the truth. 

In the development of the law of evidence, every reform has 
been opposed on the same ground—that it would tend to encourage 
perjury. It is hard to realize that no longer ago than 1851, Lord 
Brougham’s act for the first time made parties competent wit- 
nesses in civil proceedings in the superior courts. There was great 
dread of the act, lest the interest of parties should encourage false 
swearing. Lord Campbell wrote in his journal on June 19, 1851: 

‘“‘It [the bill] is opposed, as might be expected, by the lord 


chancellor, I support it, and I think it will be carried, although all 
the common law judges, with one exception, are hostile to it.’’ 
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But the fear felt by the legal profession was groundless, as 
events proved. The history of reforms, both in pleading and in 
evidence, has shown a continuous tendency to remove more and 
more restrictions on the disclosure of the truth. The spirit of the 
times ealls for disclosure, not concealment, in every field—in busi- 
ness dealings, in governmental activities, in international relations, 
and the experience of England makes it clear that the courts need 
no longer permit litigating parties to raid one another from ambush. 


SIXTH ARTICLE, AUGUST 15, 1926. 
ENGLISH JUDGE COMPLETELY CONTROLS TRIAL. 


In today’s chapter he tells of the duty resting on the English 
judge to see that justice is done to all parties, and describes the 
effiicient manner in which juries are used. 


The most important feature of English trial practice is the 
dominating position of the judge, and many observers have ex- 
pressed the view that in this fact lies the real explanation of Eng- 
lish suecess in judicial administration. He carries much greater 
responsibility than the ordinary American judge for the proper 
conduct of the trial, on the apparent theory that the state does 
not stand indifferent as to suitors, but is directly interested in the 
due administration of justice as a publie function. 

It would seem self-evident that miscarriages of justice impair 
the confidence of the people in the administrative capacity of the 
government, and that the responsibility for such failures eannot 
be thrown upon the parties and their counsel. If the state forces 
its citizens into public courts of justice, it should carry at least as 
much responsibility as private parties engaged in public callings 
who are required to use a rather high degree of care in furnishing 
adequate facilities. For the judge to allow any sort of lax and 
incompetent conduct on the part of the lawyers so long as neither 
of them raises to blunder into a verdict in the absence of obviously 
necessary evidence, on the basis of clearly incompetent testimony, 
and without aid of essential instructions on the law, merely 
because counsel make no effort to prevent it, is not the way to 
inspire respect for the administration of justice. The English 
theory of state responsibility lays the duty of active supervision 
and direction upon the judge. 
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ENGLISH TRIAL PRACTICE LOGICAL. 

The logie of the English scheme of trial practice is thoroughly 
sound. There are three official agencies involved in a trial, the 
judge, the jury, and the attorneys, and the main problem of trial 
practice is to make them co-operate most effectively in arriving at 
the merits of the controversies. Two of them, the judge and the 
jury, should be non-partisan, because they are required to decide 
disputed questions between the litigants, while the attorneys, whose 
task it is to present the rival claims of the contestants, must of 
necessity be strongly imbued with the zeal of the advocate. 

Now the English theory of an efficient trial procedure seems 
to be predicated upon a distribution of the various proceedings 
embraced in the trial in such a way that those requiring impartial- 
ity shall not be delegated to the attorneys, and that those, on the 
other hand, which involve partisan interest shall be placed in the 
hands of the representatives of the contending parties. 

Such a classification of the steps in a trial is perfectly easy. 
Since the selection of the jury is something which should be abso- 
lutely divorced from partisan influence, the empanelling should not 
be done by the attorneys. The opening statement of the claims of 
the contestants, if it is to be made forcibly, must, on the other hand, 
be the work of the attorneys, and the same is true of the offering of 
evidence and arguments relative to its force and effect. 


JUDGE SHOULD EMPANEL JURY. 

But the jury should be instructed on the law with complete 
impartiality, and in this the attorneys should have no hand, and 
the same is true of the summing up of the evidence and the super- 
vision of the form of the verdict. 

If, therefore, each branch of the tribunal is to do what it is 
best fitted for, and is to refrain from attempting to do those things 
which are inconsistent with its nature and character, the jury will 
be empanelled by the judge or other court officer without any inter- 
ference by the attorneys, and will be instructed on the law and 
informed [by way of summing up] upon the facts by the impartial 
action of the judge, who will decide without any partisan advice 
or pressure as to what should be said to the jury. And finally, 
since the verdict is the judicial decision of the jury, and its value 
and effect may depend upon its form, an impartial direction and 
control should be exercised over this vital feature of the trial in 
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the interests of both parties, indifferently, which, of course, points 
to the judge as the proper guide. 

This theoretical division of functions in the interests of a fair 
trial is the absolute rule of practice in the English courts. 


JURY OBTAINED IN FIVE MINUTES. 

Five minutes before the court opens, the clerk calls twelve 
jurors into the box—usually ten men and two women—and 
promptly swears them to try the case. As he finishes this brief and 
simple ceremony, the judge steps through a door behind the bench, 
bows to the barristers and to the jury, takes his seat, and the trial 
is under way. 

The empanelling of an English jury is a dignified and impres- 
sive performance. They have already been selected for character 
and intelligence, like the judges themselves, and their names can be 
obtained by counsel for a shilling, in advance of the trial, if there 
is any desire to investigate them with a view to a challenge. As 
a matter of fact, this list is almost never asked for. The clerk, as 
the representative of the government, not of the parties, draws and 
swears them, thus giving them a status independent of the con- 
tending parties, like that of the judge on the bench. Freed from 


the hostile inquisition of the rival lawyers, the jurors undoubtedly 
approach the case in a much more judicial frame of mind than 
would be possible under American practice, and this clearly mani- 
fests itself in a closer co-operation between jury and judge. 


No EMoTIoNAL APPEALS TO JURY. 


English counsel state their cases well, put in their evidence 
earefuly and thoroughly, and argue the facts with simple directness, 
without any attempt to carry the jury by emotional appeals or by 
flights of eloquence. This rather cold and businesslike attitude 
toward the jury is doubtless due to their conviction of the futility 
of any other course. For the judge has the last word with the jury, 
and no emotional effects could stand against the clear, cold summing 
up of an English judge, who has followed every move in the trial 
with experienced skill, taking diligent notes of all the salient 
features of the case. 

The judge is expected to see to it that the jury get a properly 
balaneed view of the ease, and if one side is pressed too hard the 
judge must correct it. In Hepworth’s Case [4 Cr. Apps. 130], com- 
plaint made that the judge made derogatory observations upon the 


of 
wei 
sun 
om 
tor, 
wil 
bas 


leg: 


Fre 
diff 
tha 
con 
in ] 
pop 
and 





35 


argument of appellant’s counsel, but the Court of Criminal Appeals 
said that no harm had been done, for counsel had made a very 
eloquent speech and the judge had only tried to administer an 
antidote. 

JUDGES COMMENT ON FACTS. 

The value of a summing up is not appreciated in the United 
States, but in England it is considered the most important function 
of the judge. 

Doubtless that strange and anomalous rule followed by most 
of our state courts, which forbids comment by the judge on the 
weight of the evidence, has created so great a risk of error in 
summing up that our judges hesitate to take the chance, and either 
omit the summing up entirely or make it quite formal and perfune- 
tory. A few weeks spent in watching jury cases tried in England 
will convince one that summing up does more to secure a verdict 
based on merits of the case than all the rules of evidence which 
legal ingenuity has devised. 

Dicey, in his Law of the Constitution, says: 

‘‘Trial by jury is open to much criticism; a distinguished 
French thinker may be right in holding that the habit of submitting 
difficult problems of fact to the decision of twelve men of not more 
than average education and intelligence will in the near future be 
considered an absurdity as patent as ordeal by battle. Its success 
in England is wholly due to, and is the most extraordinary sign of 
popular confidence in the judicial bench. A judge is the colleague 
and the readily accepted guide of the jurors.’’ 


JUDGE FRAMES OwN INSTRUCTIONS. 

Even more novel to an American lawyer is the English practice 
as to instructing a jury upon the law. Counsel have no more to say 
about the judge’s charge than about his summing up. Instead of 
being a mere phonographic instrument for reading the instructions 
which counsel have prepared, the English judge makes his own 
statement of the law to the jury. The principles involved in the 
case are pointed out, briefly and simply, in the course of the 
summing up, wherever they are applicable, rather than in the form 
of elaborately constructed paragraphs read to the jury one after 
another in a tiresome and unintelligible series. Counsel are not 
expected to even intimate to the judge how they would like to have 
the jury charged. 

Finally, the English are much more economical than we are, 
of the fruits of the trial, and always endeavor to adjust the verdict 
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so that in case of error no new trial will be necessary. They do 
this wherever possible by means of special questions put to the 
jury, covering the actual issues litigated. 

Special verdicts in the American practice are very unsatisfac- 
tory, because they are construed with the most technical severity. 
In the first place, they must be stated in the form of ultimate facts, 
and not evidence or legal conclusions, and since no one has ever 
been able to devise a test to identify ultimate facts, the use of a 
special verdict always involves a risk. Again, the formal require- 
ments are exacting for the questions through which the jury are 
brought to deal with the facts, must be clear, simple, direct, unam- 
biguous, free from suggestive implications, and not too numerous 
or detailed; and the answers must meet the same tests. 


SPECIAL VERDICTS. 

After fortunately escaping from the Seylla of the pleadings, 
one hesitates to take a chance with the Charybdis of the special 
verdict, and the result is that this immensely useful procedure 
is feared and avoided, and the parties timidly succumb to that 
erude relic of barbaric times, the general civil verdict. 

In contrast to the usual American practice, which has made the 
machinery of special verdicts so intricate that it hardly functions at 
all, the English have developed an astonishingly simple and effective 
procedure. The judge himself, noting the material issues which 
have actually developed in the evidence, frames a few simple ques- 
tions to cover them. He asks counsel on each side if they are 
satisfied with them, and any reasonable changes will be made if 
suggested, and other appropriate questions added if desired. 

In a few minutes judge and counsel have agreed in open court 
upon the questions to be put, and either side may thereafter com- 
plain that the questions are insufficient in substance or form or 
are inadequate in scope. They are put to the jury, the answers are 
taken, and judgment is rendered on the answers with or without 
argument. 


New TRIALS ALMost UNKNOWN. 


The result of the English system is to make the calamity of a 
new trial almost unknown. The English Reports for 1924 show 
only two eases sent back for new trials in the King’s bench division 
during the whole year. In the same period the Supreme court of 
Michigan, which I assume is typical of the United States, sent back 
fifty-seven cases for new trials. But the discrepancy is really much 
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greater than this, for in England the trial courts cannot grant new 
trials, but application must be made by way of appeal, while in 
Michigan, as in most American states, new trials are ordered with 
great freedom by trial courts, so that the total number of new trials 
actually ordered in Michigan during the year 1924 might very 
likely have been a hundred times as great as in all of England and 
Wales. 

New trials are a total economic loss, and their frequency in the 
United States is the most convincing proof of the utter inadequacy 
of our trial procedure. The profession is inclined to take a rather 
fatalistic attitude, as though rules of practice, especially if hallowed 
by long observance, were immutable, like the law of gravity, and 
the public must make the best of them, just as it makes the best of 
the various forces of nature. But the profession is suffering from 
the complaisance which affects every monopolistic institution. 
Instead of expecting commercial, industrial and social relations to 
adjust themselves to the obsolete equipment with which the judicial 
establishment does business, the profession should, as it has done in 
England, scrap a large part of the machinery and provide new 
devices to correct the defects which have become an intolerable 
burden upon society. 


SEVENTH ARTICLE, AUGUST 22, 1926. 
ENGLISH APPEALS ALWAYS INVOLVE THE MERITS. 


In the present chapter Prof. Sunderland explains how civil 
cases are not reviewed to: find errors, but to determine what judg- 
ment justice requires, and shows how rapidly and effectively 
criminal appeals are disposed of. 


In the final stage of litigations, the appellate review, the 
English rules are clearly founded upon the simple proposition that 
an appeal, in its formal aspects, should involve no technical diffi- 
culties whatever. The judgment record already exists. If the 
papers which make it up are filed in the Appellate court office, and 
the appellee is notified of such filing, nothing more would be essen- 
tial to a perfected appeal. 

An appellate process reduced as nearly as possible to this 
degree of simplicity would be an unmixed economic advantage, for 
the only purpose served is the mechanical one of effecting the 
transfer with notice of the appellee, and every added restriction, 
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requirement, or condition merely presents an obstacle and imposes 
a risk. Unnecessary friction always impairs a mechanical device. 
The English practice in taking an appeal so successfully meets 
its theoretical aim that there is almost no way of making a mistake. 
Nothing is required but the ability to read and to operate a type- 
writer. : 


BILLS OF EXCEPTIONS OBSOLETE. 

Bills of exceptions became obsolete in England so long ago that 
some of the oldest men now in the law court offices never heard of 
them. Assignments of error have also gone the way of the cross 
appeal, the writ of error, and the other extinct monsters of the 
cave-dwelling period of English law. To perfect an appeal the 
English barrister serves a notice upon the respondents that he will 
move the Court of Appeal in fourteen days to reverse the judgment. 
He then files with the clerk of the Court of Appeal three type- 
written copies of the notice of appeal and of the pleadings, evidence, 
and opinions below. 

There are no abstracts, no condensations, or reductions to nar- 
rative form, to be worked out, wrangled over, and settled. The 
appellate record is merely a copy of existing documents. There 
are no exceptions. If the appeal is too late, the court can extend 
the time for good cause shown; if the parties change by death or 
otherwise, the court may order substitutions; if additional parties 
should be joined, the court may at any time order that they be 
notified ; if additional evidence is needed in the Court of Appeal it 
may be ordered brought in, either by oral testimony or affidavit or 
deposition ; if new points not raised below ought to be considered, 
the court may order or allow that this be done. 


Case REVIEWED ON Its MERIts. 

The case is not reviewed for errors, but reviewed at large 
upon the merits, and to insure the broadest usefulness, the Court 
of Appeal is given all the powers of the trial court, and may draw 
inferences of fact and make any judgment or order that ought to 
have been made or make any further order that justice may require. 
The avowed aim is to enable the Appellate court to completely 
dispose of the case so that when the appeal has been decided the 
litigation is at an end. 

To an American the most remarkable thing about an English 
appeal is the total absence of written briefs. Everything rests 
upon the oral argument, and there is no time limit. The judges 
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all participate actively in the argument, and whenever counsel 
makes use of any report, the usher places a copy of the same book 
from which counsel reads in the hands of each of the judges, so 
that the argument becomes a sort of round-table discussion. In 
this way the appeal is thoroughly canvassed by the court with the 
aid and in the presence of counsel so that when the argument ends, 
the judges are in complete possession of all the facts and all the law. 

Thereupon, in the ordinary case, the three judges whisper 
together for a moment to make sure that they are in agreement, 
although their views are already quite apparent from the discussion 
with counsel, and at once begin rendering oral opinion seriatim, 
in the order of seniority. 


APPELLATE JUDGES PRoMpT IN DECISIONS. 

When they finish dictating their opinions they are through 
with the case, never to be troubled with it again, and the next 
appeal is called. It is rare that cases are taken under advisement. 
With appeals argued and decided in open court, with individual 
opinions expressed by each judge, there is no opportunity for the 
complaint so commonly made in the United States of one-man 
decisions in appellate courts. 

Technical points of procedure are rarely urged in the Court 
of Appeal, because they are not favored. Only matters of substance 
interest the court. And it is probably because of this attitude above 
that technical objections are so rarely made below. In the year 
1924 not a single case from the king’s bench division was reversed 
for error in admitting or excluding evidence. Improper conduct 
on the part of counsel during the trial of a case is almost invariably 
corrected then and there by a caution to the jury from the judge, 
instead of being treated as an irrevocable error to be reached only 
by a new trial. 

APPEALS ARE EAsy T0 FILE. 

The Court of Criminal Appeal is a unique and interesting 
feature of the English judicial establishment. It sits about once 
a week as needed, and consists of three judges of the king’s bench 
division with the lord chief justice as presiding judge. Appeals 
ean be taken either from the conviction or from the sentence. 

There are no formalities whatever in prosecuting the appeal. 
Blank forms of application for leave are placed in all prisons, and 
it is the duty of the governor of every prison to furnish any 
prisoner with blanks and instructions for filling them out. When 
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completed the forms are sent to the clerk of the court where the 
conviction took place, and it is his duty to complete the appeal and 
take the proper steps to bring it on for hearing. The appeal is 
usually heard within four weeks after conviction. 

APPEALS QuICKLY DisPosEp OF. ‘ 

A large number of appeals are disposed of without the appear- 
ance of counsel on either side. I once heard fourteen such appeals 
passed upon in fifty minutes. The cases were apportioned among 
the three judges, and in each case one of the judges, with the 
papers before him, stated the facts of the case, the grounds of the 
appeal, and the decision of the court. 

One is impressed by the care with which every case is examined, 
and the entire freedom from technical features. No matter of 
form and no mistake in any procedural step is permitted to have 
any effect upon the prisoner’s right to a hearing on the merits, 
and the worst that can happen is for corrections to be called for on 
the suggestion of the judges where they are deemed essential 

The English system of procedure has been largely adopted in 
all the British colonies, so that the administration of justice is now 
enjoying high popular credit in every part of the English speaking 
world except the United States. It is quite time that this country 
should seriously set about a thorough re-examination of the problem 
of judicial administration, with a view of emancipating it from the 
inherited traditions which have almost destroyed its vitality and 
power. 








